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The CASE of the ſaid Arthur Mervyn, Weſley 


— 


Harman, Ellinor Irwin, and Ann Richardſon, 
otherwiſe Mervyn. 


IR Audley Mertyn, Knight, being ſeiſed in Fee (inter alia) of the Manor of Arleſtomn, in the County 
of Tyrone, in Ireland, whereof the Lands now in Diſpute were Parcel, and having Iſſue Three Sons, 
(to wit) Henry his Eldeſt, Hugh his Second, and George his Third Son, by Indentures of Leaſe and 
Relcaſe, for the better ſettling the ſaid Eſtate in his Family, Name, and Blood, and for other Conſidera- 
tions in the ſaid Indenture of Releaſe mentioned, conveyed the ſame to Truſtees, and their Heirs, To the Uſe 
of himſelf for his Life, and, after his Death (ſubject to certain Proviſions thereby made for Dame Martha his 
Wife, and his younger Children) To the Ule of the ſaid Henry Mervyn, his Eideſt Son, in Tail Male, Re- 
mainder to the ſaid Hugh Mervyn, his Second Son, in Fail Male, with the like Remainder to the ſaid George 
Mervyn, his Third Son, with the Reverſion in Fee to the Right Heirs of him the ſaid Sir Audley Mervyn. 
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676 Sir Audleß The ſaid Sir Audley died, and the ſaid Henry, his eldeſt Son, by virtue of, and under the Limitations 
Mervyn died. in the ſaid Settlement, entered upon, and became ſeiſed of, the Lands and Hereditaments therein com- 
6 priſed. | e DE | 
=. The ſaid Henry Mervyn had Iſſue One Son, called Audley, and, by Indentures of Leaſe and Releaſe, of this 
Mervyn. en Date, the Releaſe being Tripartite, and mentioned to be made between the ſaid Henry Mervyn and Audley 
Mervyn his Son, of the Firſt Part; certain Truſtees therein named of the Second Part; and other Truſtees 


therein alſo mentioned of the Third Part ; in Conſideration of a Marriage then lately had between the ſaid Audley 
Afri, and Oliuia, the DNaghter of L ard. Caloauy, and a J. ber Portion, paid and fccured to he paid as 


therein is mentioned, and for making a Proviſion for the ſaid Olivia, and the Daughters and younger Sons of 
her Body begotten by the ſaid Audley Mervyn, and for ſettling the Lands and Hereditaments, therein 
after ſet forth, in the Name, Blood, and Family, of the ſaid Henry Mervyn, and for other Conſiderationg 
therein cxpreſſed; it was therein mentioned, That the ſaid Henry Mervyn and Audley Mervyn thereby 
granted and conveyed (inter alia), the ſaid Manor of Arleſtoun to Truſtees therein named, and their Heirs, 
To the Uſes, and for the Intents and Purpoſes following; (That is to fay) To the Intent that a yearly Rent 
Charge of 300 J. ſhould be iſſuing out of the ſaid Premiſes, To the Uſe of the ſaid Olivia, during her Life, 
for her Jointure; and, after her Deceaſe, To the Uſe of the ſaid Audley during the joint Lives of the ſaid 
Henry Mervyn and Audley Mervyn, and the longer Liver of them, and chargeable with the ſaid Rent Charge. 
of 300 l. ſucceſſively as ajorelaid, To the Uſe of the ſaid, Henry Mervyn for his Liſe, Remainder to the ſaid 
Aualey Mervyn for his Life, Remainder to Truſtees therein named, their Executors, Adminiſtrators, and Aſ- 
ſigns, for the Term of Ninety-nine Years, Upon Truſt, in caſe of Failure of Iſſue Male of the ſaid Audley 
Mervyn, to raiſe Portions and Maintenances for his Daughters, Remainder to Henry Mervyn, the Firſt Son 
of the Body of the ſaid Audley Mervyn by the ſaid Olivia in Tail Male; Remainder to the Second, Third, 
Fourth, and every other the Son and Sons of the Body of the ſaid Audley on the Body of the ſaid Olivia ſuc- | 
ceſſively, and according to Sentority in Tail Male; Remainder to the Heirs Male of the Body of the ſaid | ' 
Audley Mervyn to be begotten 3 Remainder to the Heirs Male of the Body of the ſaid Henry Mervyn, the 
Grantor, lawiully to be begotten ; Remainder to the Heirs Male of the Body of the faid IIugb Mervyn, the i 
Second Son of the ſaid Sir Audley Mervyn, lawfully to be begotten 3 Remainder to the ſaid George Mervyn, | 
Brother of the laid Hugh Mervyn, in Tail Male; and, for Default of ſuch Iſſue, To the Ule of the Right 
Heirs of the laid Audley Mervyn. | | | 


Noe, The ſaid Audley Mervyn did not execute the ſaid laſt-mentioned Settlement. 


0 Henry Mer- The ſaid Henry, the Father of the ſaid Audley Mercyn, died in the Year 1699 and the ſaid Audley Mer- 
Ja Gcd, yz ſurvived his ſaid Father, and, by virtue of and under the ſaid - Settlements, became actually ſeiſed of 
the ſeveral Lands and Hereditaments thereby conveyed. | 


8 ee I err eds. 


ur Dec.21 G22, By Indentures of Leaſe and Releaſe of this Date, the Releaſe reciting, That a Marriage was intended to be 
had (and which ſoon aſter took Effect), between Henry Mervyn, the Son of the ſaid Audley Meroyn, 
and Mary Titchburne, Widow, in Conſideration of the ſaid intended Marriage, and of the Portion of the 
{ad Mary Titchburne, and for providing a Jointure for her in caſe ſhe ſhould ſurvive the ſaid Henry Mervyn, 
and for the other Conſiderations therein mentioned, the ſaid Audley Mervyn and Henry his Son granted and 
ecnveyed (inter alia), the laid Manors of Arleſtown, Touchilt, and Stoy, to certain Trultees therein named, and 
"Wn 


— 


* 


T7 


their Heirs, To the ſeveral Uſes, and for the ſeveral Intents and Purpoſes following; (That is to ſay) To 


the Intent that the ſaid Olivia, the Wife of the ſaid Audley Mervyn, ſhould receive thereout, from his Deceaſe 


during her Life, the ſaid Rent Charge of 300 J. a Year, provided for her by the ſaid Settlement of the 18th 
December, 1684, and as to Part of the Lands and Hereditaments therein compriſed, To the Uſe of the ſaid 


Henry Mervyn for his Life; Remainder to Truſtees and their Heirs, during his Life, to preſerve contingent 


Remainders, and, after his Death, To the Intent that the ſaid Mary Titchburne, if ſhe ſhould ſurvive the ſaid 


Henry Mervyn, ſhould receive thereout, and out of other Lands therein mentioned, a yearly Rent 


Charge of 500 J. for her Life, for her Jointure, and ſubject thereto, To the Uſe of the ſaid Audley Mervyn, 
for his Life; Remainder to Truſtees therein named, and their Heirs, during his Life, to preſerve contingens 
Remainders; and as to the ſaid Manor of Arleftown, and ſeveral other Lands therein mentioned, To the 
Uſe of the ſaid Audley Mervyn, for his Life; —Remainder to the ſaid Truſtees, and their Heirs, during his 
Life, upon Truſt, to preſerve contingent Remainders—Remainder to the ſaid Henry Mervyn for his Life— 
Remainder to the ſaid Truſtees, and their Heirs, during his Life, to preſerve contingent Remainders; and 
after the Deceaſe of the ſaid Audley Mervyn, To the Uſe of certain Truſtees therein named, their Executors, 
Adminiſtrators, and Aſſigns, in Truſt, to raiſe Portions and Maintenances for the Daughters and younger Sons 
of the ſaid Henry Mervyn, by the ſaid Mary Titchburne ; and, after the End, Expiration, or other ſooner Deter- 
mination of the ſaid Term of 500 Years, and ſubject thereto in the mean time, To the Uſe of the Firſt, Second, 
and every other Son and Sons of the Body of the ſaid Henry, on the Body of the ſaid Mary his intended Wife 


lawfully to be begotten, ſeverally and ſucceſſively, one after another, according to Seniority, in Tail Male; 


and for Default of ſuch Iſſue, To the Uſe and Behoof of the ſaid Audley Mervyn, his Heirs and Aſſigns for ever. 
And it was thereby Provided, That it ſhould be lawful for the ſaid Audley Mervyn, by any Deed or Deeds, 


executed in his Life-time, or by his laſt Will and Teſtament in Writing, perfected in the Preſence of, and 
« witneſſed by, Three or more credible Witneſſes, to charge the ſaid Manor of Arleſton, and ſeveral other 
 « Manors and Hereditaments therein particularly mentioned, with any Sum or Sums of Money, not exceed- 

« ing the Sum of 2500 J. to be paid after the Death of him the ſaid Audley Mervyn, to ſuch Perſon or Per- 
e ſons, at ſuch Time or Times, and in ſuch Manner, and by ſuch Proportions, as he the faid Audley Mervyn 
« ſhould think fit to limit and appoint : And Power was thereby given or reſerved to the ſaid Audley Mer- 


n and Henry Mervyn, during their reſpective Lives, and all and every other Perſon and Perſons to whom 


« any Remainder was thereby limited, when in actual Poſſeſſion of the Freehold of the ſaid Premiſes, or any 


e Part thereof, from time to time, by any Deed or Deeds, indented, ſigned, ſealed, and delivered, in the Pre- 


e ſence of Three Witneſſes, to make any Leaſe or Leaſes in Poſſeſſion, but not in Reverſion, of the 
« Premiſes, or any Part thereof (other than the Manſion-houſe of Tre/ick, and the Demeſne thereof) for 


% any Term or Terms, not exceeding Three Lives, or for any Number of Years, not exceeding Thirty-one Years, 
„at the beſt and moſt improved yearly Rent or Rents, without taking any Fine or Fines.” 


And it was thereby likewiſe provided, That it ſhould be lawful for the ſaid Henry Mervyn, after the De- 
ceaſe of the ſaid Mary Titchburne, by any Writing or Writings under his Hand and Seal, teſtified by Three 


or more credible Witneſfes, to aſſign, limit, and appoint, out of the Lands of 600/. a Year to him there- 


* 


by limited, any Jointure not exceeding the yearly Value of 2007. to or for the Uſe of any Woman or 
Women which he ſhould marry after the Deceaſe of the ſaid Mary Titchburne. 


And it was thereby declared. That the ſaid T -nde of N, J., and tho ſeveral tlic: Lauls aud Heredita- 


ments in the ſaid Settlement particularly mentioned, and fituate in the faid County of Meath, were thereby = 


granted and conveyed to the ſaid Truſtees, and their Heirs, upon Truſt, to fecure, indemnify, and diſcharge, 
the ſeveral Manors, Lands, and Hereditaments, fituate in the faid County of Tyrone, and thereby ſettled 
on the ſaid Henry Mervyn, for his Life, with ſuch Remainders over as aforeſaid, from all the Incumbrances 
and Debts therein particularly mentioned, amounting together to the Sum of 10,2867. ; and that in caſe the 
| ſaid Henry Mervyn ſhould be hindered from enjoying the ſaid Lands ſo ſettled on him, or if the ſaid Mary 
Titcbburne ſhould be moleſted in the Receipt of her ſaid Jointure of 5007. a Year by means of any of the 


| ſaid Incumbrances, then, and in any of the ſaid Caſes, it ſhould be lawful for the faid Truſtees, by Mort- | 


gage, Sale, or other Diſpoſition, of the ſaid unſettled Eſtate, to raiſe ſo much Money as would be ſufft- 
cient to clear and diſincumber the ſaid ſettled Eſtate. | e 


And the ſaid Audley and Henry Mervyn did thereby covenant, on or before the laſt Day of the then next 
Hilary Term, by One or more Fine or Fines, and alſo by One or more Recovery or Recoveries, well and 
ſufficiently to ſecure and convey to the Truſtees in the ſaid Settlement, and their Heirs (inter alia) the ſaid 
Manor of Arleſtoun; and it was thereby declared and agreed, That the ſaid Fine and Fines, Recovery and 
Recoveries, ſo to be had, levied, and ſuffered, ſhould be and enure to the ſeveral Uſes, Intents, and Pur- 
poſes, therein before limited and expreſſed ; and that all Intails, Eſtates, and Remainders, Powers, Truſts, 
and Authorities, were thereby agreed and intended to be abſolutely barred and for ever extinguiſhed, except 
the ſaid yearly Rent-charge of 300 1. limited to the ſaid Olivia for her Life as aforeſaid. | 


The ſaid Settlement was not regiſtered in Ireland, where a general Act of Parliament for the regiſtring 
of all Deeds, Conveyances, and Wills, paſſed in the Year 1708. 


Hil. zoth Q. Ann, The ſaid Audley Mervyn and Henry Mervyn did levy a Fine (inter alia) of the ſaid | Manor of Arleſ- 
 8own, to Blayney Townley, Hamilton Townley, Chidley Coote, and George Gore, Four of the Truſtees named 


in the ſaid Settlement, and to the Heirs of the ſaid Blayney Townley. 


Trin. 11th Q. Ann. A Common Recovery was ſuffered (inter alia) of the ſaid Manor of Arleftown, in which the ſaid Four 


laſt-named Truſtees were Tenants, who vouched the ſaid Audley Mervyn and Henry Mervyn jointly, and 
they vouched the common Vouchee. 


The ſaid Audley Mervyn, beſides the ſaid Henry Mervyn his eldeſt Son, had Iſſue Audley Mervyn the 
younger, his Second Son; James Mervyn, his Third Son; and Theophilus Mervyn, his Fourth Son; 
and Four Daughters, viz. Lucy, his eldeſt, who, in the Life-rime of the ſaid Audley the elder, inter- 


married 
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dead; and Jane Mer yn, his Fourth Daughter. 


E8:3 
married with Wentworth Harman, Eſquire ; the ſaid Ellinor, One of the Leſſors of the Plaintiff, who mar- 
_ ried Chriſtopher Irwin, Eſquire (which ſaid Chriſtopher died ſeveral Years ago); the ſaid Ann, another of 


the Leſſors of the Plaintiff, who married James Mervyn, otherwiſe Richardſon, who has been many Years 


The ſaid Audley Mervyn the elder, being ſeiſed as aforeſaid of the ſaid Lands and Hereditaments men- 
tioned and ſpecified in the ſaid Settlement of the 22d December 1711, and alſo of the Reverſion in Fee-ſimple 
thereof, expectant upon, and to take effect after, the Deceaſe of the ſaid Henry his Son without Iſſue Male 
of his Body, to be begotten on the Body of the ſaid Mary his Wife, duly made and publiſhed his laſt 
Will and Teſtament in Writing, in the Preſence of Three Witneſſes, who ſubſcribed their Names as Wit- 
neſſes thereto, in the Preſence of the ſaid Teſtator ; and the ſaid Will is in the Words following: 


<* In the Name of God, Amen. I Audley Mervyn, of the Naule, in the County of Meath, Eſq, 
< being at this time ſick and weak in Body, but of ſound and diſpoſing Memory, and not knowing 
* how ſoon it may pleaſe God to take me out of this World, and de/irons to make the beſt Proviſion 
& in my Power for the Support of my Children, and the Peace and Setilement of my Family, do make 
e this my laſt Will and Teſtament, hereby revoking, and declaring abſolutely void, all former and 
other Wills by me at any time heretofore made. Imprimis, I give my Soul to God who gave it, 
<« and appoint my Body to be buried as my. Executrix ſhall think fit; and as to the Worldly Eftate 
«© wherewith it hath pleaſed God to bleſs me, I give and bequeath the fame in manner following: 
« I give and bequeath to my dearly beloved Wife Olivia, to her proper Uſe and Benefit, all my 
e Plate, and Houſhold Goods and Furniture, of what Kind ſoever, as alſo my Coach, Six Coach 
«© Horſes, and their Harneſſes, and Three Saddle Horſes : I alſo conſtitute and appoint my ſaid dear 
“ Wife ſole Executrix of this my laſt Will and Teſtament, and do give and bequeath unto her all 
e the Reſt and Reſidue of my perſonal Eſtate, of what Kind ſoever; and I do hereby will and re- 
& quire my ſaid Executrix, as ſoon as ſhe conveniently can after my Death, to ſell all the reſt of my 
% Horſes, and all my Stock of Cattle, and to apply the Money ariſing by ſuch Sale, and all ſuch 
“ Debts as are or ſhall, at the time of my Death, be due to me, particularly the Sum of 11007. due 
«© to me by Judgment affecting the Eſtate of Richard late Earl of Ballamont, the Sum of 10007. due 
to me by my Son Henry Mervyn, and a Debt of , 1000 J. or 12001. due to me by Hugh Mervyn, 
and alſo all Arrears of Rents which are or ſhall become due unto me, to the Payment and Diſcharge 
“ of ſuch Sums of Money as ſhall be due by me to any Perſon or Perſons at the time of my Death: 
& And to the Intent that all my Debts may be honeſtly and truly paid and diſcharged, I do hereby give 
© and deviſe to my faid dear Wife Olivia, and her Heirs, All that and thoſe the Towns, Lands, and 
„ Tenements, of Baranagh, Attamore, Mulliviny, Donemeny, Cavan, Camderry, Straduff, Golan, Ca- 
« vanaca, Killmenan, Fallaheran, Adenafogree, Tattimoney, Crany, Drumgrane, Liſsglanan, Screen, 
% Munalboy, Woughterard, Mulliagh, Mullaghbane, Cloonmullin, Curnemuckleen, Liſneden, Tulticli- 
e nagb, Ranrienbeg, Edenderry, Garvaghy, Upper Aghagallan, Lower Agbagallan called Galwelly, 
« Arvalea, Tatakeill, Cravanagh, Campſon, Liſſnamallabo, Liſſnally, Shergroom, Killmore, Barley Park, 


the Park and Tenements now in the Poſſeſſion of Mr. Maxwell. the Parl. now in the Poſſeſſion of 
Widuw ai %j,, wwe Tenements and Fark now in the Poſſeſſion of Fobz Hill, Hiland Hill Gre- 


traſh, the Warren Park now in the Poſſeſſion of William Wilſon ; all which ſaid Lands and Tene- 
ments are ſituate, lying, and being in the County of Tyrone; as alſo the Towns and Lands of Naule, 
« Burringiown, Flemingfown, Mooręſides, Kendroeſtown, Dardiſtown, Cloghran, and Clogherſtown ; 
« all which ſaid laſt-mentioned Lands are fituate, lying, and being, in the Barony of Duleek and 
« County of Meath ; and alſo all other the Lands, Tenements, and Hereditaments, in the ſaid Counties of 
« Tyrone and Meath, or either of them, whereof I am ſeiſed in Fee ſimple, or of which any other Per- 
e ſon is ſeiſed in Truſt for me, together with their and every of their Appurtenances, to the Uſe, Intent, 
c and Purpoſe, that my ſaid dear Wife ſhall take and receive out of the ſaid Lands, as an Addition to 
<« her Jointure, One Annuity or yearly Rent-charge of 100 J. per Ann. during her natural Life, to her 
<« proper Uſe and Benefit: And to this further Uſe and Purpoſe, that my ſaid Wife may, by Sale of ſuch of 
<« the ſaid Lands hereby to her deviſed, raiſe ſo much Money as may be ſufficient to pay off and dif- 
charge ſuch of the ſaid Debts as ſhall not be paid off and diſcharged out of my perſonal Eſtate ; 
<« and as to ſuch Part of the ſaid Lands and Tenements as ſhall remain unſold, to the Uſe following; 
„é ſubjeft nevertheleſs to the Payment of the ſaid Sum of 1007. per Annum to my ſaid dear Wite, 
during her natural Life, viz. 10 the Uſe of my Son Audley, for and during his natural Life; and from 
ds and after his Death, 0 the Uſe of his Firſt and every other Son and Sons, ſeverally and ſucceſſively, 
« and to the Heirs Male of their ſeveral and reſpective Bodies; and, for want of ſuch Iſſue, zo the 
« Uſe of my Son James, for and during his natural Life; and from and after his Death, 1 the Uſe of 
« the Firſt and every other Son and Sons, ſeverally and ſucceſſively, and to the Heirs Male of thi ir 
_ © ſeveral and reſpective Bodies; and, for want of ſuch Iſſue, to the Uſe of my Son Theophilus, for and 
<« during his natural Life; and from and after his Death, zo the Uſe of his Firſt and every other Son and 
« Sons, ſeverally and ſucceſſively, and the Heirs Male of their ſeveral and reſpective Bodies; and, 
* for want of ſuch Iſſue, 20 the Uſe of my Son Henry, during his natural Life; and from and after his 
« Death, zo the Uſe of his Firſt and every other Son and Sons, ſeverally and ſucceſſively, and the Heirs 
« Male of their ſeveral and reſpective Bodies; and, for want of ſuch Iſſue, 20 he Uſe of each and every 
of my Daughters, and the Heirs of their ſeveral Bodies, as Tenants in common, and not as joint 
« Tenants ; and, for want of ſuch Iſſue, o Mervyn Archdall and Henry Carey, my Nephews, and 
<« their Heirs: And it is my further Will and Intention, and I do hereby deviſe, that if it ſhall ſo 
happen, that my Sons Henry and Audley ſhall both of them die without Iſſue Male, in the Life- 
„ time of my Son James, whereby the Eſtate ſettled upon my Son Henry upon his Marriage, thall 
« deſcend, come, or remain, unto my ſaid Son James; that then, and in ſuch Caſe, my ſid Son 
6 up ſhall not take any Intereſt or Eſtate in the Lands and Tenements herein before deviſed unto 
him; but that the ſame ſhall remain and go over to my Son Theophilus, according, to ſuch Intereſt 
„ and Eſtate as is herein before to him deviſed, for want of Iſſue Male of my ſaid Son James: And 
6 I Will and Deviſe, that my Executrix ſhall have full Power and Authority by her laſt Will ard Teſta- 


ment, 


[4] 


« ment, in Writing, to charge or incumber all or any of my Lands and enements hertin mentioned, 
« with ſuch Portions and Proviſions, for all or any of my Daughters, as ſhe ſhall think reaſonable.: 
 « And it is my further Will and Intention, that whoever of my Sons ſhall be ſeiſed of an Eſtate or 
« Uſe for Life, in the ſaid Lands, ſhall have full Power to commit Waſte ; as alſo to ſettle a Jointure 
on any Woman he ſhall marry, in Proportion to her Fortune; and likewiſe to make Leaſes, for One, 
„Two, or Three Lives, or Twenty-one Years, at the higheſt Rent that can be had from a ſolvent 
« Tenant: And whereas, by the Settlement made upon the Marriage of my Son Henry, I have Power 
eto charge the Eſtate ſettled upon my ſaid Son, with the Sum of 2500 J. for the Portions of my 
** younger Children: 1 do hereby Will and Direct my Executrix, immediately after my Death, to 
C receive the ſaid Sum of 2500 J. for the Uſe of my younger Children; and to apply the Intereſt thereof 
&* to their Education and Maintenance, in ſuch Manner as ſhe ſhall think fit; and to diſpoſe of the 
0 Principal thereof in manner following; that is to ſay, To my Sons James and Theophilus, and my 
% Daughters Ellinor, Ann, and Jane, che Sum of 5300. each, at ſuch Time as he or ſhe ſhall aber 
« or attain the Age of Twenty-one Years, which ſhall firſt happen; and in cafe og of my ſaid Sons 
or Daughters {hall die unmarried, and before the Age of Twenty-one Years, 1 Will that my ſaid 
% Executrix ſhall divide amongſt the Survivors of my Fad Sons James and 7. beophilus, and my ſaid 
„ Davghters Ellinor, Ann, and Jane, the Sum of 500 J. deſigned for him or her fo dying, in ſuch 
« Manner as ſhe ſhall think fitting : And I alſo Will and Deviſe, That in caſe my ſeveral Lands herein 
* mentioned, or any of them, ſhall, by virtue of this my Will, remain, and come to my Son Henry, 
that my faid Executrix ſhall have Power and Authority to charge and incumber the ſame with any 
Sum, not exceeding the Sum of 5000 /. Sterling, for the Uſe and Advantage of ſuch ay 2 8 885 
as ſhall be then alive and unmarried, as an Addition to their Portions.” 


cC 


£6 


1717 June 17, The aid Audley Mervyn died the 17th Day of June 1717, ſciſed (inter alto) of the ſaid Manor of Arleſ- 


rg Mervy town, of which the Lands in Queſtion were Part—And thereupon 
ICU. 


The ſaid Henry, his eldeſt Son, became ſled thereof, by virtue of the Limitations contained i in a the ſaid 
Settlement of the Year 1711, | 


1720 Olivia died. The laid Olivia Mervyn died in the Year 1720. 


1725 Jane Mervyn 
* without Iſſue. 


1726 lame lern - Phe ſaid James Meroyn died in the Year 1 726, unmarried, and without Iſſue. 
died. 


1727 Mervyn Arch- The ſaid Mervyn Archdall died in the Year 1 727, and the ſaid Henry fire ſurvived him, whereby che ſaid 


dall died. Jane's Share of the ſaid Eſtate, became veſted in the ſaid Henry Carey, by Survivorſhip. 


1727 Hugh Mervyn 
died. | 


The ſaid Hugh Mferayn (the Second Son of FA ſaid Sir Audley Mervyn, and to whom Remi ders were 
limited by the ſaid Settlements of 1675 and 1684) died in the Year 172 7 leaving the laid Arthur Meroyn, 


Eſq; one of the Leſſors of the Plaintiff, his eldeſt Son and Heir. Py b 
September 29 By Indentures of Leaſe * Releaſe of this Date, the Releaſe a reciting chi laid Selene of the 

= ». Conveyance Year 1711, executed on the Marriage of the ſaid Henry Mervyn with the ſaid Mary Titchburne, and the, Fine 
from lien „ler- and common Recoveries levied and ſuffered in purluance of the Covenant and Agreement therein for that 
vyn to John Strong, Purpoſe contained, in Conſideration of 1500/7. to him paid by Mr. John Strong, the Father of. the Defendant 
Tomes Strong, g granted and conveyed unto the ſaid John Strong and his Heirs, the Towns and Lands therein 


particularly mentioned: and which were Part of the Lands and Hereditaments compriſed in the ſaid Settle- 


ment of the Year 1711, with the Appurtenances, To hold the fame to the ſaid Fobn Strong, his Heirs and 
Aſſigns, to the only Uſe and Behoof of him the ſaid Joon Strong, his Heirs =_ Aſſigns for ever, under the 
yealy Fee-farm Rent of 31. 


The Cad laſt-mentioned Indentures of Leaks and Releaſe were regiſtered | in the Publick Office, kept! in 


DuGiin, the 11th of November 1729. 


The ſaid John Strong entered on the Lands 4 corned to him, and enjoyed the ſame to the Time of 
his Death, which happened in the Year 1744. Whereupon the ſaid James N 98 his eldeſt Son, entered 
on the ſaid Lands, and held the fame to the 11th Day of June 1756. | 


1s Mary the The ſaid Mary, the Wife of the ſaid Henry Mervyn, died i in the Year 17355 9 never had any Iſſue 


Wig of the ta by the ſaid Henry Meroyn. 

llenry Mervyn died. | 

1736 Theophilus The ſaid Theophilus died without Iſſue, ad unmarried, 3 in the Year 17 36. ny 
Mervyn died. 

1 z Lncy Harman The ſale Lucy Harman died in the Year 1737, leaving the faid Meęſey Harman her eldeſt Son and Heir; 
died. 


br 0 vor The ſaid Audley Mervyn the younger died in the Year 1746, without Iſſue, he having never been married. 
8 1 The {aid Henry Mervyn died the 1ſt of February 1747, having never had any Iſſue. 

dicd. | By the Death of the ſaid Jane Mervyn, in the Year 1725, as aforeſaid, her Share of the Reverſion in Fee 
of the Eftates deviſed by the Will of the ſaid Audley Mervyn, her Father, became veſted in the ſaid Henry 


Carey and Mervyn Archaall, Two of the Devilees named in the ſaid Will, for want of croſs Remainders 
between the ſaid Daughters of the ſaid Audley Mervyn. 


The 


T B ſaid Jane Mercyn, one of the — of the ſaid Audliy the elder, died in the Year 17 * 


— — — ends 


Court of King's 


0 EDT 
4 55 September The faid Henry Carey (who ſurvived the ſaid Mervyn Archdaſl) died in September 1 7 56, 
& Heory Carey died. | | * 


s Geo. Stat. off By an Act of Parliament made in Ireland, in the Eighth Year of the Reign of his late Majeſty King 
WS Liniations in Ire- George the Firſt, intituled, An Act for the more effectual quicting and ſecuring Poſſeſſions, and preventing 
had. vexatious Suits at Law, reciting, amongſt other Things, That many of his Majeſty's Subjects, that had been 
1 in quiet and peaceable Poſſeſſion, for many Years, of Lands, Tenements, and other Hereditaments, as 
Heirs at Law, by Deſcent from their Anceſtors, or as Purchaſers for valuable Conſiderations, or otherwiſe, 
had been, and might thereafter be, put to great Trouble and Expence in defending themſelves and their 
Eſtates from vexatious Suits, to be had againſt them by colour of old dormant Debts and Incumbrances, 
pretended to have been contracted and due by Perſons under whom they derived a Title to their Eſtates : 
And that, as it might be reaſonably preſumed, that Debts due by the Space of Twenty Years, or more, 
which had not been demanded, nor any Suits proſecuted for Recovery thereof, or any Intereſt or other Sums 
of Money paid or received on Account thereof, by the Space of Twenty Years paſt, were ſatisfied and 
paid, though no legal Diſcharge could be produced, or Proof made, of the Payment thereof; It was Enacted, 
(amongſt other Things), That if, after the 25th Day of December 1723, any Perſon ſhould commence or pro- 
ſecute any Action or Suit, either in Law or Equity, for the Recovery of any Debt due by ſingle Bill or Bund, 
under Hand and Seal, or by Judgment, Statute Staple, Statute Merchant, or Recognizance, which ſhould 
have been due and payable by the Space of Twenty Years, before ſuch Action or Suit brought, where no 
Action or Suit had been proſecuted for Recovery thereof, nor any Intereſt or Money had been paid, or other 
Satisfaction made, on Account thereof, within the Space of Twenty Years before the Commencement of ſuch 
Action or Suit, the Defendant or Defendants ſhould be at Liberty to plead Payment in Bar of fuch Action or 
Suit; and that ſuch Plea ſhould be allowed as an effectual Bar thereof, unleſs the Plaintiff or Plaintiffs in ſuch 
Action or Suit, or thoſe under whom he or they claimed, had commenced or proſecuted ſome Action or 
Suit for the Recovery of ſuch Debt or Duty, or ſhould prove that ſome Intereſt or Money had been paid, 


or other Satisfaction made, on Account thereof, within the Space of Twenty Years before ſuch Action or 
Suit commenced. 18 


Though the ſaid Arthur Mervyn, Weſley Harman, Henry Carey, Ellinor Irwin, and Ann Richardſon other- 
wiſe Mervyn, were adviſed, that by the Death of the ſaid Henry Mervyn, without Iſſue, they, or ſome of 
them, became intitled to the Manors, Lands, and Hereditaments, compriſed in the ſaid Settlement of the 
Tear 1711; the Reverſion in Fee whereof, expectant upon the Determination of the particular Eſtates thereby 
created, was limited to the ſaid Audley Mervyn the Father, and his Heirs, as aforeſaid ; and that the ſaid 
Reverſion in Fee-ſimple paſſed by the general Deviſe in his ſaid Will; yet they could not take any Meaſures 
= to aſſert their Right thereto, for want of the ſeveral Settlements herein before-mentioned, which were con- 
| 1156 Fjeftment cealed from them till the Year 1756, when Ejectments were brought in the Court of King's Bench in 
brought in the Treland, on ſeveral Demiſes made by them for the Recovery of the ſaid Lands, which were ſo fold to the 
© bench in Ireland. ſaid Jobn Strong, by the ſaid Henry Mervyn. | 


© 1-c5Nor.21 And the faid Ejectment having been tried at the Bar of the ſaid Court the 21ſt of November, 1757, a 

© Special Verdict, Special Verdict was found, in which the faid Settlements of the Years 1675, 1684, and 1711, the ſaid Fine 

3 1 and common Recovery levied and ſuffered as aforeſaid, the ſaid Will of the ſaid Audley Mervyn the Father, 
and the ſaid Conveyance to the ſaid Fohn Strong, and his Heirs, are ſet forth in the Words thereof: And it 
is therein alſo mentioned, that the ſaid Audley Mervyn the Elder, was, ar the Time of making bis ſaid Will, 
and at the Time of his Death, ſeiſed in Fee in Poſſeſſion of the Lands deviſed by expreſs Denominations 
in his ſaid Will, as in the ſaid Will: And that he was likewiſe ſeiſed in Fee in Poſſeſſion at the Time of 
making the ſaid Will, and at the Time of his Death, of the Lands of Gortmore, in the County of Tyrone, 
containing 200 Acres : And that the Lands in the County of Tyrone, exprelsly deviſed by the Will, including 

the Value of the Lands of Gortmore, were of the yearly Value of 500 J. And that the Eſtate ſettled by the 
faid Deed of the 22d of December, 1711, in the Year 1720, or 1721, was of the yearly Value of 18004. 
The Deaths of the ſaid ſeveral Perſons herein before named are alſo ſtated in the ſaid Special Verdict. 


1 Eier Term 1759. The ſaid Cauſe having been ſolemnly argued ſeveral Terms, the Judges of the ſaid Court of King's 
| Judgment given for Bench, in Ireland, were unanimouſly of Opinion, that the Reverſion in Fee-ſimple, which the ſaid Audley 
| the Leſſors of the Mervyn the Teſtator, had in the ſaid Manors, Lands, and Hereditaments, ſettled by him by the ſaid Deed 


: hne suf © a 2 , paſſed by the ſaid Audley Mervyn's Will; and thereupon they gave Judgment for the Plaintiff 


so Eaſter Term, The ſaid James Strong, in Eafter Term laſt, brought a Writ of Error in the Court of King's Bench, at 
22 p Weſtminſter, to reverſe the ſaid Judgment, which was argued there in Hilary Term, 1760, when the ſaid 
I 3 : ok Judgment was reverſed, Three of the Judges of the faid Court (the other Judge having been out of Order and 
| King's Bench in not able to attend when the ſaid Cauſe was argued) having declared it as their Opinion, that the ſaid Reverſion 
gland. in Fee-ſimple of the Manors, Lands, and Hereditaments, compriſed in the ſaid Settlement of the Year 1711, 


and which was thereby expreſsly limited to the ſaid Audley Mervyn, did not paſs by the ſaid Will. 


The ſaid Arthur Mervyn, Weſley Harman, Ellinor Irwin, and Ann Richardſon otherwiſe Mervyn, being 
adviſed, that the ſaid Judgment of the Court of King's Bench at Weſtminſter is erroneous, have, by the 
ſaid Ralph Teatt, their Leſſee, brought a Writ of Error, returnable before your Lordſhips, and humbly 
hope, that the ſaid laſt-mentioned Judgment of the Court of King's Bench at Weſtminſter ſhall be reverſed ; 
and that the ſaid Judgment of the Court of King's Bench in Ireland ſhall be affirmed, for the following 


(among other) | 
n 8 


Two Queſtions have ariſen in this Caſe; the Firſt, Whether the Reverſion in Fee, limited to Audley 
Mervyn the Father, by the Settlement in 1711, paſſed by his Will ? and ſuppoſing it did, then, Whether 
B 


the 


a 
"© 
** 


16 
the Leſſors of the Plaintiff, at the Time of the Ejectment brought, had a legal Eſtate in the Premiſes in 


Queſtion ? or, Whether, upon the Death of Olivia, the ſame deſcended to Henry Mervyn, her eldeſt Son 
and Heir? | NS | 


As to the Firſt Queſtion, The Teſtator Audley Mervyn, in the Preamble of his Will, declared himſelf 


deſirous to make the beſt Proviſion in his Power for the Support of his Children, and the Peace and Settle- 


ment of his Family, and to diſpoſe of all his worldly Eſtate ; and he thereby deviſes the ſame (which being 
a Word of Reference) muſt include, not only all his perſonal, but likewiſe his rea] Eſtate, and have the like 
Effect as an expreſs Deviſe of all his worldly Eſtate, which would indiſputably have compriſed both. 


And upon all the Arguments in the Courts below, it was agreed by the Counſel for the preſent Defendant 
in Error, James Strong, that the Words, And alſo all other the Lands, Tenements, and Hereditaments, in the 
ſaid Counties of Tyrone and Meath, or either of them, &c. would be ſufficient to paſs the Reverſion. 


OBJtcTI0N. But it was inſiſted on Behalf of James Strong, that though the Teſtator had Power to diſpoſe of the 


ANSWER, 


Reverſion in Fee of the ſettled Eſtate, and uſed Words in the Will ſufficient to carry the fame ; yet 
there are ſubſequent Parts of the Will which ſhew, that he intended to deviſe only the Eſtate of 
which he was ſeiſed in Fee ſimple in Poſſeſſion; viz. the Clauſe whereby the Teſtator declared, That 
if it ſhould ſo happen, that his Sons Henry and Audley ſhould die without Iſſue Male in the Life-time 
of his Son James, whereby the Eſtate ſettled upon his Son Henry upon his Marriage, ſhould deſcend, 
come, or remain unto his ſaid Son James, that then, and in ſuch Caſe, his Son 7ames ſhould not 
take any Intereſt or Eſtate in the Lands and Tenements therein before deviſed unto him; but that 
the ſame ſhould remain and go over unto his Son Theophilus, according to ſuch Intereſt and Eſtate as 
therein before to him deviſed, for want of Iſſue Male of his ſaid Son James: Alſo the Power of 
Leaſing, contained in the Will; and the Limitation to Henry, for his Life, with Remainders to his 
Firſt and other Sons in Tail Male And the Clauſe impowering Olivia to charge the Eſtate of which the 
Teſtator was ſeiſed in Fee-ſimple in Poſſeſſion, with 5000 J. upon the Event therein mentioned: And, 


With Regard to the Tranſpoſing Clauſe, it was inſiſted by the Counſel for the Defendant, That it 
would be wholly en with the Teſtator's Intent, to conſider the Reverſion as paſſing by 
the Will; for in that Caſe, if Henry and Audley had died with Iſſue Male in the Life-time of 
James, James would take nothing, as both Eſtates, upon that Event, are ſuppoſed to be deviſed 
over to Theophilus, We | | | 7 


But the Teſtator's reciting in this Clauſe, the Contingency of the ſettled Eſtate coming to James on 
the Deaths of Henry and Audley without Iſſue Male, cannot, it is apprehended, be accounted for, 
without compriſing the Reverſion in the Will, which may be made conſiſtent by reſtraining the 
latter Part of the Clauſe concerning James, to the Lands particularly named: And it is obvious, 
that the Teſtator thought his ſettled Eſtate muſt of Courſe by his Will have come to James, upon 

the Deaths of Henry and Audley, without Iſſue Male; which could not be fo, if the Reverſicn was 
not compriſed in the antecedent Part of the Will, as there was no Limitation of the ſettled Eſtate 

to Audtey or James, by the Settlement - Hence this Clauſe is an Argument for the Plaintiff, and 
may, it is preſumed, be conſidered thus: If Henry and Audley ſhould both die without Iſſue Male, 
in the Life-time of James, whereby the ſettled Eſtate ſhall by virtve of this my Will come to 
James, in ſuch Caſe James ſhall not take any Eſtate in the other Lands and Tenements I have 
deviſed to him, but the ſame ſhall go over to Theopbilus. 


There are many Caſes in which one Word of a very different Senſe has been read for another, to give 
the Will the proper Operation, and make it conſiſtent ; as And for Or, and ſo Words have been 
ſupplied, to make the Senſe complete, as well in Deeds as Wills; and here the Addition of the 

Word other makes the whole conſiſtent ; but if this Clauſe be taken in the Senſe contended for 
by the Defendant, there is a plain Miſtake in it, in the Addition of the Word Male after Iſſue, as 
the Reverſion, if not compriſed in the Will, could not deſcend to James by the Death of Henry 
and Audley, without Iſſue Male; but by their Deaths without Iſſue generally. | 


The Objection ariſing from this Tranſpoſing Clauſe, could not have affected Audley the Son, who, 
(it is apprehended) muſt have had both Eſtates under the Will; and therefore it is hoped a different 


Conſtruction will not be put upon it, on account of the Declaration in regard to James, that he 
ſhould not enjoy both Eſtates, 5 


As to the Powers of Leaſing, and ſettling a Jointure by the Settlement of 1711, only Henry was 
empowered to make Leaſes; and the Power of ſettling a Jointure given to him by the Settlement, 
was to enable him, after the Deceaſe of Mary Titchburne, to aſſign a Jointure for any Woman he 
might marry : Whereas, the Powers contained in the Will are for any of the Sons, when ſeiſed, 
to ſettle a Jointure on any Woman they ſhould marry, in Proportion to her Fortune, and to 


make Leaſes ; ſo that the Powers contained in the Will are different from thoſe given by the 
Settlement, | 


As to the Objection, that the ſettled Eſtate was limited to Henry for his Life, Remainder to his Firſt 
and other Sons by the ſaid Mary Titchburne, in Tail Male ſpecial, the ſame cannot prevail, for 
they might take the Reverſion and Services by the Will; and the Deviſe contained in the Will 
was to him for his Life, with Remainder to his Firſt and other Sons in Tail general, which would 


rake in his Sons by any other Wife, and conſequently he took a different and more enlarged Eſtate 
Under the Will, 


OBJECTION; The Lands of Gortmore, which are not mentioned in the Will, anſwer the Intent of uſing the general 


Words. 


Gortmore, 


ANSWER» 


OsJECTION. 


ANSWER» 


_ 


© OnjecTion, 


© ANSWER: 


That if Mary 7. itchburne had died, and Henry had married another Wife, and had Iſſue Male 1 her, 
yet that Iſſue would have no Part of the Family Eſtate, if the Reverſion in Fee paſſed by the 


ö 
Gortmore, in the Iriſh Language, means a great or large Field, and is in fact a Part of the Lands 


called Hiland Hill; beſides, as it is ſituate in the County of Tyrone, there would have been no 
Occaſion to mention both Counties, if the Intention had been only to take in that Deſcription. 


ill. 


This may ſhew that the Teſtator intended to N his Second, Third, and Fourth Sons, and their 


Iſſue Male, to Henry and his Iſſue Male, by any other Wife; but it is apprehended that no Argu— 


ment can be drawn from thence, to prove that he did not intend to deviſe the Reverſion in Fee, of 
the ſettled Eſtate, by his Will, as it is very evident the Teſtator has, in the Beginning, and in the 


material Part of his Will, made Uſe of legal and proper Words, ſufficient to take in the Reverſion 
in Fee - ſimple of the ſettled Eſtate; and, which it is admitted he had Power to diſpoſe of by his 
Will, Why way it not be reaſonably preſumed, that he intended to deviſe the ſame? And the 


more ſo, as the Eſtate is ſubjected to an additional Jointure of 100 J. a Year for Olivia, and to 


Debts and Portions for his younger Children, and to the ſeveral Debts and Incumbrances men- 
tioned in the Settlement of 1711, amounting in the Whole to 10,286 J. likewiſe to the Teſtator's 


other Debts, beſides the Contingency of its being made liable to the further Sum of 5000 J. for 
younger Children. | 


As to the Second Queſtion—Firſt, it is apprehended, that the ſeveral Remainders limited by the ſaid 


Will are executed by virtue of the Statute of Uſes—The Power of ſelling is added immediately 
after the Clauſe giving Olivia an additional Jointure of 1007. a Year ; whereas if it had been in- 


ſerted after all the Limitations, there could not have been the leaſt Doubt but that all the Re- 


mainders would have been legal Eſtates actually executed; and this Caſe is different from Deviſes 
to Truſtees and their Heirs, . to the Uſe of them and their Heirs, or to Truſtees and their Heirs, 
to and for the Intent and Purpoſe that they ſhall ſell, in order to pay Debts. 


But if theſe Remainders are not actually executed by virtue of the Statute of Uſes, they may be 


good by way of executory Deviſe, as the ſame are to take place within a Time allowed of by 
Law, that is, after a Life in being; for the Power of ſelling was perſonal in Olivia, and could 


not deſcend to her Heir (tor ſhe alone was enabled by the Will to execute it),; and there was good 
Reaſon for limiting the Power in this manner, for, as ſhe was Executrix, ſhe knew beſt how far 


the perſonal Eſtate would extend towards Payment of Debts, and how much of the real Eſtate 
would be neceſſary to be ſold; and it is not found by the ſpecial Verdict, that there were any 


Debts unpaid at her Death. 5 


But it has been inſiſted, That though the Limitation unto Audley Mervyn the Son was good by way 
executory Deviſe, yet that the other Remainders are void, as being on too remote a Contingency. 


If the Remainder to Audley Mervyn the Son was veſted, the other Remainders muſt certainly be 
good, 5 . | | 


If the Will is conſidered in the foregoing Light contended for by the Plaintiff, it is apprehended to 


be conſiſtent, and no Perſon injured by it—By paſſing the Reverſion, he has made the beſt Pro- 
viſion in his Power for his Family, the general Words are fatisfied, the Sons provided for agree- 
ably to the Intention of the Teſtator, the Fund for Payment of Debts increaſed, and Henry's 
Power of ſettling a Jointure upon a Second Wife, and making Leaſes, enlarged : If the contrary | 


Conſtruction ſhould prevail, all this would be fruſtrated. 


And it is extremely improbable that a Man, who was ſo careful to perpetuate a ſmall Eſtate in the 


Male Line, and fo intent upon aggrandizing his Iſſue Male, that he did not give any of his Sons 
the uſual Power of charging Portions for their Iſſue Female, would leave his antient and largeſt 


Family Eſtate wholly unſettled. | 


Wherefore, and for ſeveral other Reaſons, the ſaid Leſſors of the 
Plaintiff humbly hope, that the ſaid Fudgment of the Court of 
King's Bench in England ſhall be Reverſed ; and that the Fudg- 
ment of the Court of King's Bench in Ireland ſhall be Affirmed. 


C. PRATr. 
C. LORER. 


| In the Houſe Sf Lords. 


Ralph Teatt, on /everal 211 
Demiſes of Arthus MY whe ws 
Eſq; and others — - " m—_— 


5 Defendant 
James Strong „ in Error. 


Eo in Error. 


— 


To be Heard at the Thaw of the Houst or LoRDs, 
en Tueſday the 6th Day of May 1760. 


